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ASHEVELE, N.C.

FEB 97 2008

UNITED STATES DISTRICT COURT .
WESTERN DISTRICT OF NORTH CAROLINA o BT GF BT
ASHEVILLE DIVISION -

UNITED STATES OF AMERICA DGCKET NO. 1:07CR122-02-TSE

)
)
V. } FILEA AGRFEEMENT
)
JOLIN DAVID HARRISON )

NOW COMES the United States of America, by and through Gretchen C F. Shappert, United
Stales Allomey fov the Western Dustrict of North Carolina, and the delendant, JOHN DAVID
HARRISON, in person and through counsel, WILLIAM MceDOWATLL, and respectfully inlorm the
Conrt that they have reached the following agreement:

I. Plea

1. The defendant agrees to enter a voluntary plea of puilty to Count One as set forth :'m
the Bill of Indictmerit, and admits to being in fact guilty as charged in thai Coun.
5:«Lp¢rﬂﬁﬂlh\5
2. If the Court finds the defendant’s plea to be voluntary and kmowingly made, and
accepts the plea, then the United States agrees that at or before sentencing it wilt move to digomss
the remaining counts against the defendant in the,Bill of Indictment.
Sey

3. The defendant agrecs that the Court may consider any such dismissed counts and all
pertinent information as “relevant conduct,” United States Sentencing (ruidelines JT/SSGf §
fB1.3. The Courl may also consider any dismissed count as a “conviction™ for purposes of 28
U.S.C, §§ 1918 (costs of prosecutions, mehuling fines and forfeiiures), 920 {court costs, including
fees for interpreters), as well as for purposes of forfelture and restitution.

Il. Sentence

4. The defendant is aware that the statutory minimum and maximuns sentences for this
count are as fellows:

Count One: 2 $ 250,600 fine and no more than Iwenly yvears imprisonment, or both,
and no more than three years supervised release,

5. The defendant understands that supervised release is a term of supervision that ming
conseeutively 1o any sentence of incarceration and that if the Court imposes a term of supervised
release, the Uniled States Probation Office will supervise him during that term and wiil require that
he make regular reporis and visits to its office. The defendant understands that a violation of the

i

SUANNET

DOCLAE Y

?’;fﬂ/

A



Case 1:07-cr-00122-TSE  Document 82  Fied 02/27/2008 Page 2 of &

conditions of supervised release may subjcet him to an additional period of incarceration up (o the
maximum terim of years imposed as supervised releasc.

6. The defendant is aware that the Cowt will consider the United States Sentencing
Guidelines fU.S.5.G./ in determining the appropriate senlence and that the senlence will be withowt
parole. The delendant js firther aware that the Court has not yet determined the sontonce, that any
estimate from any source, including defense counsel, of the likely senlence 1s a prediction rather than
a promise, and that the Court has the final discretion tv impose any senlence up to the statatory
maximum. for each count. The defendant further uwnderstands that no recommendations or
agrcements by the United States are binding upon the Court. Knowingihese facts, the defendant
understands and acknowledzes that the defendant may not withdraw the plea solely as a result of the
scitence imposed.

7. With regard to the United States Semrencing Guidelines, the defendant and the United

States, pursuant to Fed. R, Crim P, 11(c)(1)(B), agree that, although not binding on the prohation
officc or the court, they will jointly recommend that the court make the following findings and

conclusions as to the senlence to be imposcd:

a. The offense level for the subject offense is as [ollows:

Conni One:

Base Offense Lovel [E.8.8.G. § 2C1.1{a)}1)]: 14

Specifte Characteristics:

. More than one mctdent
[U.S.8.G. § 2CL.1{b)(1}] +2
. More than 530,000 1 payments that were known to,
or rcasonably foreseeuble by, the defendant
[UL5.5.G, § 2CLL(bX2) and § 2B1.1{b}{1 XD} +6
* Public official in a sensifive position
[L.8.8.G. § 2CL1(B)(3)] +4
Adjusted Offense Level: 26
b Provided that the defendani clearly domonstrates acceptance of responsibility

[or his offense, as well as all velevani conduet, the povernment will recommend a two-level
reduclion i offense level pursuant to U.S.8.G. § 3ELI(a).
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C. Provided that the defendsnt has timely provided information te the
government concerning lis involvement i ihe offense charged, or has timely notified
authorities of an intention lo plead guilty, the government will make a motion requesting an
additional one-leve! reduction pursuant to U.8.5.G. § 3E1.1(b).

d. The United Stales, however, will not be required (o make this
recorumendation if the defendant: (1) fails or refuses to make a full, accurate and complete
disclosuxe fo the probation oflice of the circumstances surrounding the relevant offense
conduet; (2} is found {o have misreprosented fucts to the government prior to cntering into
this plea agrecment; or (3) commits any misconduc after emering fto this plea agreoment,
includmg but not limited to committing a state or federal offense, viclating uny term of
rclcase, or making false statcments or mistepresentations to any governmental entity or
official. Futthenmore, the defendant understands that any reduction in oflense leve! is
uitimately for the Court’s determination.

e. The defendant and the United States agree that the appropriate sentence is one
within “the applicable guideline range” (U.S.8.G5. § 5C1.1) and that neither party will seck
a departure from that range, other than o possible motion for a downward departure filed by
the United Stafes on the basis of the defendant’s substantial assistance.

f The defendant understands and acknowledges, as previously acknowledged

in paragraph 6 above, that the defendant may not withdraw the plea based on the court’s

deciston 1ot 1o aceept sentencing recommendations made by the defendant, the government,
or a recommendation made jointly by both the defendant and the government,

z. The United States reserves the right to inform the court and the probation
office of all facts pertinent to the sentencing process, including all relevant information
concening the offenses committed, whether charged or not, concerning the defendant and
the defendant’s background. Subject only to the express terms of any agreed-upon
sentencing yecommmendations cantained in this agreement, the United States reserves the right
to make any recommendation as to quantity and quality of punishment.

B. The defendant agrees to truthfilly coniplele a financial statement form provided by
the United States Attorney. The defendant shall date said form and sign it under penalty of perjury,
thereby acknowledging that his financial statement fully and completely disclosce hig [nancial
condition as of the date it is signed: Defendant shall updale the financial statement with any material
chinges to his financial condition. Defendant shall provide his signed and dated financial siatement
within 30 days of his signamre ot this plea agreement and any updates within seven days of the event
changing s financial condition. Defendant understands and agrees that his financial statement will
be nsed for the collection of any fine or restitution ordercd by the Court, and the identification of
property subject to forfeiture. The parties agree that the defendant’s failure to timely and accinately
complete and sign a financial statement and any update may, in addition to any other penally or
remedy authorized by law, constitute his failure to accept respounsibility under 17.5.8.G. § 3E1.1.
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For the preparation of his Presentence Report, the defendant agrees to cooperate fully with
and make a full disclosure of all current and projected assets and property to the United States
Probation Offiec. Ifthe defendant is ordercd to serve a term of supervised release or probation, he
agrees to make a full disclosure of his assets and property to the United States Probalion Office prior
to the termination of his supervised release or probation. If ihe defendant should fail 1o make the
aforementioned full disclosures, then the Untted States will be relieved of ils obligations under the
Plea Apreement, but the delendant will not be allowed to withdraw his guilty plea.

9. The partics agree that the Court shall set the amount of fine and shail consider the
Fine Table in U.8.5.G. § 5E1.2 as advisory.

10.  If more than 8500.00 in restitulion, fines, and/or assessment is owed to the United
Stales governmertt, @ lien will be filed. The defendant understands that if'a Jien is filed ugainst his
praperty, his obligation to pay restitution shatl last for twenty years afler any imprisonment ordered
oruntil his death. 18 US.C. § 3013,

11.  The defendant hereby agrees to pay the total amount requircd for assessment (3 100}
10 the Clerk, Uniled States District Court, beforc 5:00 p.m. on the date of pleading guilly, The
defendant firther agrees fo patiicipate in the Inmare Financial Responsibility Program to ihe extent
necessary to fulfill all financial obligations due and owing under this agreement and the law.

111, Procedure

12.  The defendant agrees that a duly-qualified foderal Magistrate Judge may conduet the
hearing required by Fed. R, Crim. P, 11,

13.  With the Court’s permission, the factuul basis, as required by Fed. R. Crim. P.
11{b)3), maybe deferred until the time of sentencing. The defondant stipulates thatthereis a factual
basis for the plea of guilly and that (be Court may use the offense conduct sct out in the Presentence
Report, except any facts to which the defendant has objected, o egtablish a faclual basis for the
defendant’s plea.

IV. Waivers

14.  The defendant understands and agrees that if he shouid fail to spectfically perform

or {o fulfill completoly each and every one of his chligations under this Plea Agresment, then the

Tmited States will he relieved of its obligations under the agreement, but the defendant will not be
allowed to withdraw the guilty plea.

15, Thedefendant is aware that the law provides certain limited rights to withdraw a plea
of guilty. The defendant has discussed these rights with defense counsel and knowingly mud
expressly waives any right to withdraw the plea once the Magistrate Tudge has accepted It
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16.  The defendant acknowledges that Federal Rule of Criminal Procedure 11(f) and
Federal Rule of Evidence 410 are rules which ordinarily hmit the admissibility of statements made
by a defendant in the course of plea discussions or plea proceedings if a poilfy plea is later
withdrawn, The defendant knowingly and voluntarily waives the rights which arise mnder these
Rules. Asaresult of this waiver, e understands and agrees that uny slalements which are made in
the course of his guilty plea or in connection with his cooperation pursuant to this plea agreement
will be admissible against him for any purpose in any criminal or civil proceeding if his guilty plea
ig subsequently withdrawn ot in any post-conviction proceeding 1f the defendunt challenges the
voluntary nature of the guilty plea.

17.  The defendant understands and agrees that by pleading guilly, the defendani is
expressly waiving the following rights:

to be Iried by a jury;

to be assisted by an attormey at trial,

to confront and cross-examine witnesses; and,
not to be compelled to incriminate himself.

e @ O

18.  Defendani and defendant’s counsel warraint that they have discussed: (1) defendant’s
rights pursnant to 18 U.8.C. § 3742, 28 U.5.C. § 2255, and sinnilar authoritics to contest a conviction
andior scntence through an appeal or post-conviction after entering into a plea agreement, (2)
whether or not there are potential issues which might be relevant to an appeal or post-convietion
action; and (3) the possible impact of any such issie on the desirabilily (o the defendant of entering
into this plea agreemont.

19,  Defendant, in exchange (or the concessions made by the United States in this plea
agrecment, waives all such righls 1o contest the conviction andfor the gentence cxcept for: (1) claims
of inellective assistance of counsel o (2) prosecutorial misconduct,

20.  Also, in exchange for the concessions mnade by the United States, defendant agrees
that the Enited Stales preserves all its rights and duties with respeet to appeal as set forth in 13
.8.C. § 3742(b), while the defendant waives alt rights to appeal or collaterally attack the sentence
of conviction with the exceptions set forth above. This agresment does not Timit the United States
in 1ts comments [n or responses L0 any post-conviction matters.

21.  The delendant waives all ghts, whether asserted directly or by a representative, to
request or o receive from any department or agency of the United Stules any records pertaining to
the investigation ar prosecution of thiz case, including without limitation any records that inay be
soughl under flic Freedom of Information Act, 5 VL8.C. § 552, or the Prnivacy Actof 1974, 5T C.
§ 5524,

Y. Assistance fo Government
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22, Tfrequested by the United States, but only if so requested, the defendant ugrecs to
cooperate with the United States, ineluding but not limited to the following:

a. 'he detendant will provide truthful information about the subject charges and
about any other ¢riminal activily within the defendant’s knowledge to any government agent
or agency that the United States designates. '

b. The defendant will testify truthfully in any trial, hearing, or grand jury
proceeding, including, but not limited (o, testimony against any co-de ferdants, as ihe Umted
States designates.

c. The defendant will truthfilly disclose all monies, negotiable mstruments,
securitics, or other things of value that are proceeds of or have been invelved in, ot have becn
used or intended to be used to facilitate a violation of state or federal law. The defendant
further agrees o volumrarily forfit said property to the United Statcs.

d. T the event thal the defenduni’s cooperation includes testifying, the defendant
herehy waives payment of any witness fees or cxpenses o which he may be olherwise
entitled pursuant to 28 ILS.C. § 1821,

g The defendant understands that the Uniled Statcs desires only truthful and
acenrate information and lestimeny and, in fact, that knowingly giving false mtormation or
lestimony can be prosecuted as an additional criminal offenss,

Further, i{ the defendant knowingly gives false testimony, the United Stales will be
relieved of its obligations under this Ploa Agreement, oxcept that the defendant’s plea of
guilty and the resulting guikty verdict will stand.

f The defendant will not violatc any federal, stute, or local law, or any order of
any court, including any conditions of pretrial, pre-senience, or post-sentence relgasc.,

Nothing that the defendant discloses pursuant to {his Plea Agreement will be used
against him in any other eriminal proceeding, subject to the foliowing exceptions:

1. the United States or oiber jurisdiction niay nse any and all relevant
information regarding crimes of violened;

2 the United States may usc any and all information as necessary in a
prosecution for perjury, or in any trial for impeachment or rebuftal;

3. if the defendant withdraws his plea of puilty, the United States may
use any and all disclosures in any subsequent trials or criminal procecdings;
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4. it the defendant violates any of the tevms of this Plea Agreement,
including the obligation to provide trthful information, then the United States may
use any and all disclosures in subsequent trials or criminal proceedings: and,

5. the United States may make indirect use of any information that the
defendant provides, inchiding investigative lcads or other witnesses.

g, The defendant’s obligation under this section is a conlinuing one, und will
continve after sentencing untii all invesligalions and/orprosecutions to which the defendunt’s
cooperation may be relevant have been completed. This provision is a material condition of
this Plea Agreement and of all bencfits that accrue to the defendant pursusnt to this
agresmnent.

h. The defendant fully understands that any breach of this agreement, inclnding
but nol Jimited to withholding information, misleading the United States or any lawy
enforcement officer, or failing Lo testify truthfully at any wial, grand jury, or other judicial
proceeding, will allow the governmen, inits sole diseretion, to withdraw from its obligations
under this Plea Agreement. In such event, the United States will be free to proceed on any
propetly-filed pending, superseding, or additional charges, including any charges dismissed
purstani o this agrecment.

23, When md if the defendanl assists the govermument as deseribed above:

3. The United States, in its solc discretion, will determine whether said
assistance has heen substantial.

b. Lipom a determination that the defendant has rendered substantial assistance,
lhe government may make a motion pursnant te 17.5.5.G. § 5K1.1 for imposiiion of &
senlence below the upplicable Sentencing Guidelines. The United States may also, within
its sole discretion, move the Court pursuant to 18 U.S.C. § 3553(c) to impoase a sentence
helow any apphicable statutory mandatory minirmmmn.

The defendant recognizes that, even if the United States makes a recommendation
pursuant to U.5.5.4. § 53K1.1, the Court cannot depart below the statutory minimum unless
the United States also includes a specific recommendation pirsuant to 18 11.8.C. § 3553(e).

C. Regardless of the nature and extent of any substantial assistanec thar the
defendant renders, the Uniled States will nni move for a downward depariure ifthe defendant
also knowingly furnishes information that is materially false.

d. Any determinafion thal the defendant hus failed to provide substantiul
assistance ot has knowingly provided false information is within the sole diseretion of the
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United States, and the defondant waives all objections and rights of appeal or collateral altack
of such a determination.

¢ The defendant understands that if the United Stales makes s motion for
downward departure, the rootion is not binding on the District Court. The Court will
determine in 1ts discretion whether to grant or deny such departure and the extent of the
depature.

¥1. Conclusion

24.  The defendant understands that if he breaches this Plea Agreement, or violates any
federal, state or local law, or any order of any court, including any condition of pre-trial or pre-
sentence, or post-sentence release, the United States will be relieved of its obligations under this Plea
Agreement, but the defendant will not be allowed to withdraw his guilty plea. The United States will
be free to proceed on any properly-filed dismissed, pending, superseding, or additional charges.

25, There are no agreements, representations, or understandings between the partics in
this case, other than those explicitly sct forth in this Plea Agreement and none will be entered into
unless executed in writing and signed by all parties.

SO AGRETD:
T - — e / _
e : st - T
= o e DATED; 2/2¢/ 08
—RICE [ E. S, Assistant United States Atrorney

CORLY F, ELLIS, Assistant United States Attomey

T

- %t:“; D, . DATED; 2-2(-0F
cDOWAT ] R ﬁﬁﬂf}gﬁ,ﬁopﬁﬁ"mﬂanl
—

W P — DATED: 2 “¢6-Y
JOEN DAVID HARRIS

Defcndant
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