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UNITED STATES DISTRICT COURT FEB - 8 2008
WRESTERN DISTRICT OF NORTH CARCLINA 5. DISTRIET COURY
ASHEVILLE DIVISION W, DIST, OF N.C
UNITED STATES OF AMERICA 3 DOCKET NO.1:07 CR 123-6
) .
v ) PLEA AGREEMENT
)
KERRY LEE COMER 3

NOW COMES the United States of America, by and through Gretchen C.F. Shappert, [Taited
States Attorney for the Wesiern District of North Carolina, and the defendant, KERRY LEE
COMER, in person and through counsel, LAWRENCE W. CRANE, and respectfully inform the
Court that they have reached the foliowing agreement:

I. Plea

1. The dofendant agrees ta enter a voluntary plea of guitty to Count Two as set forth in
the Superseding Bill of Indictment, and admits to being in fact guilty as charged in
that count.

2. 1€ the Court finds the defendant’s plea to be voluntary and knowingly made, and
accepts the plca, then the United States will move at the appropriate thme to dismiss
the remmaining count against the defendant m the Superseding Bill of Indictment.

11. Sentence

3 The defendant is aware that the starutory maximorm SeRtencs for this count is as
follows:

Count Two: a violation of Title 18 United States Code § 1955, up to a § 25¢,000 fine,
and up to five year’s umprisonment, of both, and a period of supervised release ofup
o three years.

4, The deferidant understands that supervised release is a tert of supcrvision that runs
consecutively to any sentence of incarceration und that if the Court imposes a term of supervised
relcase, the United States Probation Ofice will supervise him during that (crm and will require that
he make regular reports and visits to its olfice. The defendant understands that a vielation of the
conditions of supervised release may subject him to an additional period of incarceration up to the
maxirm term of years imposcd as superviscd release.

5. The defendant is aware that the Court will consider the United States Seatencing
Guidelings {U.S.5.G.] in determining the appropriate senterice and that the senience will be withont
parale. The defendant is further aware that the Court has not et determined the senience, that any
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estimate from any source, including defense counsel, of the likely sentence is a prediction rather than
a promise, and that the Court has the final discretion to imposc any sentence up to the statulory
maxirmum for this count. The defendant further understands that no recommendations er agreements
by the United States are binding upon the Court.

& With regard to the United States Sentencing Guidelines, the defenddnt and the United
States, pursuant to Fed. R. Crim P. 11{c}1)(B), stipulatc and agree to the following:

a. The base offense level for Count One 13 as fllows:

Base Offense Level [U.S.8.G. § 2X1.1 & 2E3.1}: 12

b. Provided that the defendant acknowledges o the government, the Probation
Qffice, and the Courl the naturc and cxtent of all relevant criminal conduct, the government
will recommend a two-level reduction in offense level pursvant to U.S.5.G. § 3E1.1.

7. The parties agree that the Court shall sct the amount of fine and shall consider the
Fine Table in U,8.8.G. § 5E1.2 as advisory.

5. The defendant hereby agrees to pay the total amounl reguired for assessment (S100)
to the Clerk, United States District Court, before 5:00 p.m. ou the date of pleading guilty. The
defendant futther agrees to participate in the Inmate Financial Responsibility Program lo the extent
necessary to fulfill all Arancial obligations dus and owing under this agreament and the law.

Q. The defendant agrees to reimhurse the United Stalcy for the cost of court-appointed
counsel, if any, and agrees that the Court may include such reimbursement in the Order of Judgment.

III. Provedure

10.  The defendant agrees that a duly-qualified federal Magistrate Judge may conduct the
hearing requived by Fed. R. Crim. P, 11.

1. With the Court’s permission, the factual basis, as required by Fed. R, Crint. P,
11{b) 3}, will be deferred until the tirne of senlencing. The defendant stipulates thai there is a factual
basis for the plea of guilty and that the Court may use the offense conduct set cut in the Presentence
Report, except any facts to which the defendant has objected, to establish & factual basis for the
defendant’s plea.

I¥V. Waivers

12,  The defendant understands and agrees that if he should fail to specifically perform
ar to Tulfill completely each and every onc of his obligations under this Plea Agrecment, then the
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United Statcs will be relieved of its obligations undcr the agreement, but the defendant will not be
allowed to withdraw his guilty plea.

13, The defendant is aware that the law provides certain limited rights to withdraw a plea
of guilly. The defendant has discussed these rights with defense counsel and knowingly and
expressly waives any right to withdraw the plea once the District Cowrt has accepted it

14, The defendant aclknowledges that Federa! Rule of Criminal Procedure 11{} and
Federal Bule of Evidence 410 are rutes which ordinartly limit the admissibility of statements made
by a defcndant in the course of plea discussions or plea proceedings if a guilty plea is later
withdrawn. The defendant knowingly and voluntarily waives the rights which arise under these
Rules. As aresult of this waiver, he understands and agrees that any statemetits which are made in
the course of his guilty plea or in conngetion with his cooperation pursuant to this plea agreement
will be admizsible against im for any purpose in any criminal or civil proceeding if his guilty plea
iz subscquently withdrawn. '

15, Thedefendant understands and agrees that by pleading gnilty, he is cxpressly waving
the following rights:

to be tried by a jury;

to be assisled by an attorney at trial;

to confront and cross-examine witissses; and,
not to be compelled to incriminate himsedf,

oo

16.  [Defendani and defendant’s conmsel warrant thal they have discussed: (1) defendani’s
rights pursuant to 18 ULS.C. § 3742, 2811.8.C. § 2255, and similar autherities to contest a conviction
and/or scntence through an appeal or post-conviction after enlering into a plea agreement; (2)
whether or not there are polential issues which might be relevait to an appeal or pusi-conviction
action; and {3} the possible impact of any such issue on the desirability to the detendant of enlenng
into this plea agrocment. '

Defendant, in exchange for the concessions made by the United States in this plca agreement,
waives all such rights o contest the convietion and/or the sentence cxcept for: (1) clatms of
mufleclive assistance of counsel ar (2] prosecutorial misconduct

Also, in exchangs for the concessions made by the United States, defendant agrees that the
United States preserves all its rights and duties with respect to appeal as set forth in 18 U.S.C. §
3742(b}), while the defendant waives all rights (o appeal or collaterally attack the senlence of
conyiction with the cxceptions set forth above. This agreement does not Jimit the United States in
its comments in or responses (0 any post-convichon matlers,

17.  The dofendant waives all rights, whether asserted directly or by a ropresentative, to
request or to teceive from any department or agency of the United States any records pertaning o
the investigation or prosecution of this case, including without limitation any records that may be
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sought under the Freedom of nformation Act, 5 US.C. § 552, or the Privacy Act of 1974, 5 L1L3.C.
§ 552a

18. The defendant stipulates that amy sentence that falls within the applicable gmdeline
rang as determined by the United Statcs Probation Office and pursuant 10 any departures from the
applicable range as recommended by ihe govemment is per s¢ reasonable. The defendant waives
any right to contest such a sentence on the basis that the Court’s imposition of such a sentence was
unreasonzble or an abuse of its discretion.

V. Aszsistance to Government

19. I rcquested by the United States, but only if so requested, the defendant agrees to
cooperate with the Uniied States, inchuding but not timited to the following:

a. The defendant will provide truthful information about the subject charges and
about any other criminal activity within the defendant’s knowledge to any government agent
or agency that the United Statcs designates.

b. The defendant will testify (ruthfully in any trial, hearing, or grand jury
proceading, including, but not limited to, testimony against any co-defendants, as the United
States designates.

c. The defendant will truthfully disclose all monies, acgotiable instruments,
securities, ot other things of value that are proceeds of or have been involved in, or haveheen
used or intended to be used to facilitate a viclation of statc or federal law. The defepdant
further agrees lo voluntarily forfeit said property to the United States.

d. Tn the event that the defendant’s cooperation includes testifying, the detendant
hereby waives payment of any witness fecs or expenses to which he may be otherwise
entitled pursvant to 28 U.S.C. § 1821,

€. The defendant understands that the United States desires only truthful and
accurate information and testimony and, in fact, that knowingly giving false information or
testimony can be prosecuted as an additional criminal offevse.

Further, if the defendant knowingly gives false testimony, the United States will be
relieved of its obligations uader this Plea Agreement, except that the defendant’s plea of
guilly and the resulting guilty verdiet will stand,

£ The defendant will not vielate any federal, state, or tocal law, or any order of
any court, including any conditions of pretrial, pre-sentenee, oF post-sentence release.

Nothing that the defendant discloses pursuant to this Plea Agreement will be used
against him in any other crimina! procecding, subject to the following exceptions:
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i. the United Statcs or other jurisdiction may use any and all relevant
information regarding crimes of violence;

2. the United States may use any and ali information as ﬁE:GESSElI'_‘," ma
prosecution for perjury, or in any trial for impeachment or rebuttal;

3. if the defendant withdraws his plea of guilty, the United States may
use any and all disclosures in any subsequent trials or criminal proceedings;

4, if the defendant violates any of the terms of this Plea Agreement.
including the obligation to provide truthful information, then the United States may.
use any and all disclosuses in subsequent trials or criminal procéedings; and,

5. the United States may make indirect use of any information that the
defendant provides, including investigative leads or other witmnesses.

£ The defendant’s obligation umder this section is a continuing one, and will
continye after sentencing until all investigations and/or prosecutions to which the defendant’s
cooperation may be relevant have been completed. This provision is a material condition of
this Plea Agreement and of all benefits that accrue to the defendant pursuant to thig

agrecment.

In the interests of fulfilling ali obligations under this section, the defendant agrees to
waive all ights under Chapters 213 and 208 of Title 18 until such time as the United States
determines that alf relevant investigations and/or prosecutions have been completed,

h. The defendant fully understands that any breach of this agreement, including
but not lmited to withholding information, misieading the United States or aoy law
enforcement officer, or failing o testify trathfully at any trial, grand jury, or other judicial
procesding, will allow the government, in its sole discretion, to withdraw from its obligations
under this Plea Agreement. In such cvent, the United States will be free to proceed on any
properly-filed pending, superseding, or additional charges, including any charges dismissed
pursuant to this agreement. :

20.  When and if the defendant assists the government as described above:

a. The United States, in its sole discretion, wilf determine whether said
assistance has been substantial,

[:3 Upon a determination that the defendant has rendered substantial assistance,
the government may make a motion pursuant to U.8.5.G. § 5K1.1 for imposition of a
scntence below the applicable Sentencing Guidelines. The United States may also, within
its sole discretion, move the Court pursuant to 18 U.8.C. § 3553(e) to impose a sentence
below any applicable statutory mandatory minimum.
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The defendant recognizes that, even if the United States makes a recommendation
pursuant to U.S.S.G. § 5K1.1, the Court cannot depart below the statutory minimum unless
the United Siates also inchudes a specific recommendation purstant to 18 U.S.C. § 3553(e).

c, Regardiess of the nafure and extent of any substantial assistance that the
defendunt renders, the United States will ot move for a downward departure if the defendant
alse knowingly furnishes information tha is materially false.

d. Any determination that the defendant has failed to provide substantial
assistance or has knowingly provided false information is within the sole discretion of the
Unitad States, and the defendant waives all objections and rights of appeal or collateral attack
of such a determination.

g. The defendant understands that if the United States makes a motion for
downward departure, the motion is not binding on the District Coust. The Court will
determine in jts discretion whether to grant or deny such departure and the extent of the
departure.

V1. Forfeiture

31, The defendant forfeits and otherwise waives any ownership right in ali items seized
during the investigation of the acts alleged in the Superseding Bill of Information including, but not
limited tq, all assels specificalfy listed in the Superseding Bill of Information. The defendunt will
also agree to the forfeiture of $165,196 as criminal proceeds. The United States agrees to credit
against this forfeiture figure any payments of back taxes, interest, and penalties made by the
defendant to the Internal Revenue Service based upon his filing amended tax retums to report his
total income during the relevant time period. As to the cash proceeds that arc to be forfeited by the
defendant as part of this agreement, the defendant agrees to the entry of a personal moncy judgrment
against him.

22, For purposes of any order of forfeiture herein, the defendant warrants that he has or
had a possessory interest or other legal interest in each item or property, except as specifically stated
in any exhibit aitached hereto. If applicable, defendant consents Lo the use of the property to pay
restitution to the viclims listed herein or as found by the Court,

23. By this agreement, the defendant agrees to take whatever steps are necessary 10 pass
clear title to the United States. These steps include, but are not limited to, swrender of title, signing
a consent order or decree, stipulating facts regarding the basis for forfeiture, and signing any
docnments necessary to transfer title. Defendant hereby further consepts 1o the immediate entry of
an faterlocutory order of sale covering any assets which, i the government’s sole discretion, are
subject to depreciation or which will or may causc storage or similar expenses to be incurred by any
federal, staie, or local govermiment entity.
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24,  Defendant has surrendered or will surrender the forfeited property under defendant’s
control to the United States Marshal or other agent of the United States. To the extent that any of
this property was not incladed in a notice of forfeiture, defendant waives all rights under Fed. R
Crim. P. 32.2(a). If any of this property is not otherwise subject to forfeiture, defendant agrees to
its forfeiture as substitute property under 21 U.8.C. § §53(p), as made applicable by 18 US.C. §
982(b)(1) or any other statnte.

25,  Defendant understands and agrees that the United Statcs may commence an
administrative action and/or a separate civil action for [orfeiture of this property. For purposcs of
any such action, defendant waives al} claims to the property; stipulates to probable cause for its
forfeiture as proceeds of and/or property used to facilitate one or more violations of as charged in
the Bill of Information; and agrees to its forfeiture o the United States for disposition according to
law. If defendant submitted any claim({s}in a related administrative forfeiture proeeeding, defendani
hereby withdraws all such claims, rcgardless of whether the subject property is listed in the
Information or other documment filed herein, and consents to the entry of an administrative declaration
of forfeituze as to all such property. Defendant consents to the assignment of any related crvil
forfeiture case to the District Judge or Magistrate Judge assigned to any part of this eriminal case.
Defendant waives further notice in any proceedings necessary to obtain a ¢ivil judgment of forfeiture
and consents to the Magistrate Judge conducting all procecdings necessary for any civil forfeitme
of the property, including entry of judgment, pursuant to 28 U.S.C. §636(c). Defendant waives all
rights to compliance by the United States with any applicable deadiines under 183 U5.C, § 583(a).

26.  If and when requested to do so by the government, defendant agrees to ask any
nominee holder of the property to executs a form waiving &ll rights to the properly and consenting
to forfeiture and/or use of the property for restitution.

¥I. Conclusion

27.  The defendant understands that if he breaches this Plea Agreement, or violates any
federgl, state or local law, or any order of any court, including any condition of pre-trial or pre-
senterce, or post-sentence release, the United States will be relicved of ks obligations under this Flea
Agreement, but the defendant will not be allowed to withdraw his guilty plea. The United States will
be free to proseed on any property-filed dismissed, pending, superseding, or additional charges.
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8.  There are no agrecments, representations, or understandings between the parties in
this ease, ather than those explicitly set forth in this Plea Agreement and none will be entered into

unless executed in writing and signed by all parties.

SO AGREED:

RICHARD LEE EDWARDS, Assistant United States Attorney

Lﬁ“ﬁ;@p@-- Crop g DATED: o/ 7/0%
LAWRENCE W. CRANE, Attorney for Defendant

/Z 4 paTED: £ 7 OF

OMER, Defendant




