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IN THE UINITED STATES DISTRICT COURT
FOR THE WLESTERN DISTRICT OF NORTII CAROLINA,
ASIEVILLE DIVISION
FILENUMBER: 1:07 CR 122

UNITED STATES OF AMERICA
VS, MOTION TO CONTINUE

BOBBY LEE MEDFORD,
DEFENDANT.

NOW COMES the Defendant, Bobby Lee Medford, by and through undersigned counsel,
and, pursuant to United States v. Robinson, 390 F 34 833 (4 Cir. 2004, the anthorines cited thereir.u,
-and Strickiand v. Washington, 466 U.S. 668 (1984), as well as the constitutional mandates providing
for a fair and just trial to an accused, herchy moves this Court to continue the trfal of this matter for
thirty days. The I‘E:HS..GH for this motien is to enable undersigned counsel to properly prepare to
defend the serious allegations against Mr. Mcedford. Without the additional .ri nie to prepare for trial,
the trial of Mr. Medford by the Federal Govemnment will not be a “fair trial” as required by law. In
support of this motion undersigned counsel docs offer and say:
THE STATUS QU O BETWEEN THE GOYLERNMENT AND ME. MEDFORID
WHEN UNDLRSIGNED COUNSEL WAS APPOINTED
1. Undersigned counsel was appomted to represent Mr, Medford on or about January 7, 2008.
The Government's mdictment against Mr. Medford contains allegations extending back more
than six years. See Government’s Motion Regarding Speedy Trial Act (hereinafier
“Government’s Motion™) at 3 (“The acis charged in the indictment spant more than six

years.”);
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When undersigned was appointed to represent Mr. Medford, the Government had atready
been preparing its case [oT over two years. In getting Lo where it was on (he date undersigoed
counse] was appointed, the Government utilized at least five different law enforcement
agencies, dozens of agents, at least two prosecuting attorneys and a bevy of support staff,
See Govermment’s Motion at 3 ("This case is the result of morc than two years of
investigation by the Federal Bureau of Investigation, the Internal Revenue Scrvice, the State
Bureau of Investigation, North Carolina Alcohol Law Fnforcement, local law cnforcement
authorities, the Umited States Attorney’s Offlice, and the federa) grand pury ¥;

The Government’s mvestigation into the Bunconbe County Sheriff*s Department had grown
out of various olher investigations which were and arc relevant to the trial of Mr. Medford.
See Government’s Motion at 3 (...[The investigation into Mr, Medford] orows out of a
series of investigations and prosecutions of varions companies and individuals involved in
the video poker machine business, many of whom have pled guilty and will be testilying
...lat Mr. Mediord's trial].”™);

The evidence gathered by the Government, excluding additional evidence the Gavernment
has developed and/or obtained since undersigned counscl was appointed, included volumes
of documentary evidence, various recordings, hundreds of witness staterents, grand jury
transenpts and virtually uncountable items of physical evidence. See Government’s Motion
al 3 (“Those cases, plus the instant case, involve the execution of more than 30 search
warrants in North Caroling and Sowth Caralinag, the seizmie of more than 65 bankers boxes
of documents, ex parre orders authorizing the obtaining of tax returns [or more than en
persons, transcripls of more than 100 grand jury witmesses, video and audio recordings of

bribe payments made (o one sheriff and discussions of payments made to multiple other
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sheriffs in the Westem Txstrict of North Carolina, and audio recordings of the dafehda.nt
Davis.™:

At the time of his appointment, the amount of evidence gathered by the Govermoment and
made available to him via discovery rules and procedines was inmense. See Government's
Motion at 3 (“... [The discovery] is of such volume that an entirc roont within the courthouse
has been converted into the discovery roon, and even that room does nod. comtain the bulkier
itenis of evidence (such as video poker machines and computers), which are catalogued in
lists within the discovery room...” ;

The bill of indicunent against Mr. Medford contained ten eleven counts involving several
differen! [ederal eriminal statutes including, but not limited to, mail fraud, moneay laundeting
and extortion. Due to the number and variety of charges apainst this defendant, t.::: sether with
the complexily of the cvidence that existed at the fime undersigned counscl was appointed,
this case wag and is, by its very nature, complex, See Government’s Motion at 3-4 (advising
the court thal requiring the defense to go to triul approximately two weeks earlier than
presently set would be “unreasonable” . [gliven the number of charges as well as the
voluminous and complex nature of the evidence...” The Government also urged the court
to conclude that this case is “so complex™ that trial within the time limits mandated by the

Speedy Trial Acl was not required.);

‘Fhus, when counsel accepted appointment the Government's team had numerous otficers

and agents, at leagt two attomeys, a grand jury, numcrous office staff and an unimmted
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budget. Mr. Medford had undersigned counsel, no support staff, and no budget.'

COUNSEL’S DUTY TO HIS CLTENT AND THE RUDICIAL SYSTEM

B. Counsel has a duty to provide representation to his client that, at a minimum, coniplies with
the mandates of Strickland v. Washington, 466 U.S. 668 (1984). As the Swrickland Courl
noted, “The Sixth Amendment recognizes the right to the assistance of counsel because it
envisions counsel’s plaving a role that is critical to the ability of the adversarial system w
produce just results. An secused is entitled 10 be assisted by an attorney, whether retained
or appointed, who plays the role necessary w ensure that the mal is fair.” Id. at 636. In
delermining what “cffective assistance” means as guaranteed by the Sixih Amendment, “we
must take its purposc — to ensure a fair trial — as the puide.” Id.

9. In determining whether trial counsel’s representation was reasonable, the Strickland Court
noted that “prevailing professional notms™ are the guidepost. ABA Standards for Criminal
Justice are one of the sources thai can be consulled for determuining veasonableness, 1d. at
6GRR-8Y;

10.  Ameng the many areas ol responsibility that defense counscl must manage are case
investigation. Investigation includes, but is not hinited to, obtaining and reviewing lhe
discovery, following up on issues raised by said discovery, locating defensc witnesses, and
gathering physical evidence that either supports the defense theory of innocence, nogates the
sovernment’s theory of guilt ot supports some form of reduced defendant culpability. In this

vein, defense counsel must make certain strategic choices about the manncr in which the

\Counsct is nund il of the assistance available to him under the Criminal Justice Act.
That assistance, which defense counscl did m [act utilize, will be discussed further, Ilowever, at
the time of initial appoimment, said funding was not i place.
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defense of the case and mal of the accusations should be conducted. llowever, “stratcgic
choices™ can only be made once 4 thorough investigation of the law and the facts related to
the plaustble defenses arc eonducted.

Thus, m preparing io defend against the government’s allegations, delense counsel must
make a reasonably thorough review of the evidence gathered by the Government, must
revicw the various statements made by witnesses to goverument agents/represcntatives, nmist
mvestigate those persons who are going to testity in support ol the government’s case, and
miist research the law relevant to the allegations made mw the ll of indictment.

Apart from his responsibility to defend against the povernment’s allegations, the defense
must also prepare its own case. This mvolves, among other things, locating and
mmterviewimyg witnesaca faverable to the defense, locating any physical evidence that might
support a defense verdict, determining whether any experi wilnesses are appropniale,
preparing defense witnesses to testify at inial and preparmg exhibits for nse at tral.

Trial preparation 1% & necessary part of proper representation. This includes preparing an
opcning statement, preparing cross examinalions ol govermmenl wilnesscs, 15suing subpocnas
{or withesses and documents, preparing defense wilnesses o testify, preparing to argue any
motions, prepanng closing arguments, and considering/preparing special jury instructions.
Defense counsel’s cfforts to properly prepare for tnal do not occur in a vacuum. Wiile
defense counsel is performing the foregoing functions, the government is not stmply sithing
idle by waiting lor the defense to carch up.  Rather, the government continues its
mvestigation and trial preparation. In the case at bar, the government continued 1ts use of
the grand jury, continﬁed locating and interviewing withesses, used 1ts extensive power to

obtain guilty pleas and cooperation from several defendants and eventually filed a
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superseding bill of indictment alleging an additonal charge against the remainng

defendants;

TIIE FIRST TIIIRTY DAYS

15.  In an cffort to tackle the many tasks shead, defense counsel promptly sought and obtained
supporl staff and other assistance under the provisions of the Criminal Justice Act and these
individuals have been instrumental in asststing undersigned uc:unscl. in trying to get this case
ready for trial;

16.  Farlvon, undersigned counscl and the government reached an agreement regarding discovery
that allowed the defense to bring a photocopy machine into the discovery room and, with the
exception of grand jury transcripts, for counsel and/or his represeniatives to photocopy
discovery.” Regarding grand jury transcripts, the defense has been required Lo dictate grand
jury lestimeny because the government will not allow the transcripts to be copiad {svcn
under a protective order);

17.  During the first thiryy days of his representation of Mr. Medford, -undersigned counsel
worked continuously and diligenily to perform the necessary and required functions cited
above. Regardless of these efforts, dug to the inabiliey to complete the discovery portion of
his responsibilities within 30 days, defense counsel sought from the court a sixty day
contimuance beyond March 25, 2008 in order to properly prepare for trial. This court datc had

heen established by this court shortly after the defendants had been arrested and prior

Tt should be noted that in past cases, defense counsel has been provided with a copy of
discovery on computer disc thereby eliminating the need for the defense to actually make coples.
Defense counsel is unclear as to why that procedure has not been unlized in this casc.
Repardless, the defense has made extensive use of the photocopy privileges, having at this point
made n cxeess ol twelve thousand copies.
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defense counsel being appuinted to represent Mr. Medford. Atthe ime undersigned counsel
sought the continuance {or alternatively the appoiniment of sccoﬁd counsel due to the
complexity of this Ntigation), the defense had neither sought nor been granted any
continuance of the irial date;
This court orally denied undersigned counsel’s motion for a continuance and his alternative
motion for appointment of second counsel. This ruling was reduced to writing and made a
part of the record on or about February 29, 2008;

TRIAL PREPARATION EFFORTS UP TO PRESUENT
In the weeks following this court’s denial of Mr. Medford's motion to continue, defense
counsel has continued to be immersed in preparing for trial. Together with the staffprovided
by court funding, as well as an additional vohmteer from the Jocal university, it excess of
12,000 copics of discovery have been made. Defense counsel has reviewed the vast majonty
of these documents but has yet to complete that task. Remaiming in the discovery room are
at least 20 or more banker boxes of discovery that defense counsel has not had a chanee to
TEVIEW,
While counse! has continued 1o review discn';-cry and otherwise try and preparc a defense
of his own, the govermment has increased its prosecutorial efforts through additional
manpower and preparations Tor trial. The government 15 now making use of three agents on
what appears to be a full-time basis, is making use of two assistant United States attorneys
on what appears 1o be a full-time basis, and is utilizing scveral suppott staff members.
Undersigned continues to receive new discovery on virtually a daily basis which include

reports of witness intervisws conducted within the Tast several wecks.
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Undersigned is not saggesting that the government has been anything but accommaodating
regarding defense access w discovery. Rather, undersigned is not capable physically of
obiaining and reviewing the extensive discovery in this case by the time trial is set to
commence. Ttis well known that the average person reads between 250 and 300 words per
mimate. Given the extensive nature of the written discovery in this case, nierely reading the
discovery a single time, doing so eight hours a day, would require over a month of time. As
noted earticr, reading the discovery is not the only task defensc counsel is required io
perforni in preparing io go to trial.

e to his not being able to complete the discovery process, defense counsel cannot say with
any degree of certainty whether there arc key or critical witnesses that need to be located,
interviewed and subpoenaed in order to support the defense, and/or whether there are
additional investigatory steps that noed to be taken to cither bolster Mr. Medford s claims of
imocence or undenmine the government’s witnesses, evidence or arguments that Mr.

Medford 15 guilty.

THL LEGAT. STANDARL
As (his cowrt has pointed out in its denial of Mr, Mediond’s Motion to Continue/Altcrnative
Motion for Appointment of Secend Counsel (Order dated licbruary 29, 2008), it is well-
sottled that Tederal trial courls have broad discretion in resolving motions to continue. See,
e.g., United States v. Robinson, 390 F.3d 833 (4" Cir. 2004), citing, Morris v. Slappy, 46]
.S, 1 {1983).
“Depending on the circumslances of the case, many factors may be relevant o resolution of

a motion to continue, includmg, inter alia,
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(1) the length of delay, (11} whether there have been

any previous continuances, (iii) whether the moton

was timely filed, (v} inconvenience to the lingants,

witnesses, counsel and cowtt, {v) the reasons for the

delay, (v1) the likclihood that s delay would

accomplish the movant's objectives, (vii) whether the

delay is requested for a legitimate reason or the

legitimacy of the motives in requesting the delay,

{viil) whether the delay is purposeful or causcd by the

defendant, (ix) the fault of the movant in cansnig a

need for the delay, (x) the avallability of competent

counsel if at issue, (xi) the complexity of the case, and

(xil) whether denying the continnanee would lead to

1entifiable prejudice.
Id. alpage 1, cifing 17 Am. Jur. 2d Continuances § 53 (2008).
A nuniber of these factors are relevamt m considering this motion to continue. The [irsl
factor, length of delay, is important. Undersigned counsel is seeking 30 more days within
which to properly prepare. Given said additional time, undersigned counsel venly beleves
that he can complete his review of the discovery, properly develop a theory of defense,
identify and subpoena necessary witnesses to both support the defense theory of innocence
and to contest the government’s theory of guilt, to allow undersigned counsel a meaningful
opportunity (o prepate his withesses and evidence, and to properly accomplish the other tasks
identified hercin as being essential to a fair trial.
Factor (ii) takes into congideration whether there have been any previous continnances. This
case, 10 (he best of undersigned counsel’s knowledge, was originally set for tnal on March
25, 2008 by this court and said date has never been changed. Although the government
raised an issuc about the Speedy Trial Act and whether said mial date could be utilized given

the provisions of said Act, there was no change in trial date as a result of that 1ssue. Mr.

Medford has never been gramed a continuance i this case;
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Factor (i) looks to the Umeliness of the motion. Undersigned counsel has previously Pl
this court on notice that he did not think he could properly prepare to go to trial on March 25,
2008, When this cowrt denied his meotion to continue in open court, this court noted that it
would reconsider the matter at a later date. Undersigned counsel has been and is comlimuing
to do everything in his power to comply with this Court™s desire to try this case beginning
March 25, 2008. Despitc these efforts, undersigned cannot possibly be ready to try this casc
o that date;

Factor (iv) involves any inconvenience lo the litigants, witnesses, counsel and court, There
15 always some inconvenience to the varous partics to litigation when a continuance is
granted. In the case at bar, the trial preparations conducted by the defense and the
government will be of bencfit al a trial on a later date.  Therc will clzarly be some
inconvemence to the court in that even though the presiding judge is not from Asheville, he
has unquestionably set aside time to travel to Asheville to preside over this case.
Undersigned counsel is not privy to the presiding judge’s future schedule and cannot address
to what cxtent there are times ether than March 25, 2008 when he could preside over the trial
ol lhus matter;

Factor (v} looks to the reasons [or the requested delay. ITere the delay is requested in order
to allow undersigned counsel to properly prepare Mr. Medford s defense and thereby comply
with the constitutional mandate that the defendant be afforded a fair irial, afforded ihrough
the effective assistance of counsel contemplated by Strickland v, Washingion, 466 U5, 668
{1954 and 1ts progeny,

FFactor {v1) considers the likclihood of the requested delay accomplishing ihe movant's

objectives. Undersigned respectfully contends thal the only thing thal can accomplish his
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objectives (being able to provide Mr. Medlord with a fair teial) is for this court to provide
him with additional time to preparc;

¥actor {vii) looks to the legitimacy of the reason cited andfor the legitimacy of the motives
in requesting the delay. Undersigned counsel. as an officer of the cour, hereby
acknowledges to the courl that hie 1s not secking this delay for any reason other than his
desire 1o both comply with his obligations to the court to see that this casc is tried 4 timely
manner and to provide Mr, Medford with the representation to which he s constimtionally
cntitled;

Factor (viii) looks to whether the delay is purposcful or is causcd by the delendant. Mr.
Medford has done nothing to causc this dela}f.. The extensivencss of the government’s
imvestigation and the inability of counsel to be able w complete discovery and tmal
preparations by the date this court has set the trial is not something that was aliributable to
Mr. Medford or hus lawyer;

Factor {ix) similarly looks to whether the necd for “further delay” was caused by the fault of
the movant. Undersigned respectfully contends that there has notbeen any delay at this point
and without sucl there can be to “further delay,” Regardicss, the delay requested is not due
to any lault on either the part of Mr. Medford or his counsel;

Factﬂr (%), the availability of competent counsel if at 1ssue, is very much at issue in thig casc.
For the reasons set forth herein, undersigned contends that 1o force Mr. Meford (o go to trial
on March 25% would ensure that he did not have competent counsel as mandated by
Strickiand v. Washington and its progeny,

Factor (xi) looks to the complexity of the case. Set forth earlier arc the factors which

undersigned counsel contends justify this court finding that this case 1 in fact complex. The
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government has agreed that this case 15 complex;
Factor (xii} focuses on whether denying the continuance would lead to identifiable prejudice.
Duc to the defendunt’s advanced age and poor heulth, i1 (he government is successful in
nhtaining a conviction in this casc, Mr. Medford will very Wkely dic in prison. Undersigned
counsel respectiully contends that beimg represented in a trial by counsel who bas not been
able to review all of the discovery, who has not been able to complete follow-up
investigation, and who has not been able to perform the other necessary trial preparations as
set forth herein establishes identifiable prejudice to Mr. Medford;
M. Medford, by md through undersigned counsel, respectfully requests that this court grant
him une continuance for a period of thirty days within which to properly prepare for trial.
ATl he seeks is the opporunity to have a fwir inal against an extremely powerful opponent,
the federal govermment, which has had and continues to have substantial advantages in its
efforts to put him in prisem for what, in all ikelihood, will be the remainder of his life.
Respectfully submirted this the 17® day of March, 2008.

s/Stephen I'. Lindsay

Stephen ' Lindsay

N.C. Bar Number 13017

Counsel for Mr. Bobby ee Medford

Lindsay Law Firm

90 Lagle Crest Way

Farview, NC 28730

828-273-0869

Fiax: BZR-628-9855
Li-Mail: persissionisi@msn.com

CLERTIFICATE OF SLRVICE

This is o cortify that T have served those persons listed as counsel for the Government and

for the various Defendants hercin by the means and w1 the manner required by the Jocal CM/ECE
rules and regulations, Lo wit by either serving same electronically or by traditional service should a
party or counsel requircs same due to moi having a registered email address. In that event, traditional



Case 1.07-cr-00122-TSE-DLH  Document 93 Filed 03/17/2008 Page 13 6f 13

scrvice was accomplished via Umted States Mail, properly addressed to said party andior counsel,
with first class postage bemg affixed therelo and same being deposited with the United Siates Post
(rifice. Service wus made to the lollowing individuals:

Paul Louis Bidwell hidwelllaw@bellsouth.net
Richard Lee Edwards richard. cdwards2@usdo]. gov, alicia.sheltonigusdnj.gov
Corey Frazier Ellis corey.elhs@usdop.gov, aheiasheltoniiusdoj.gov

This the 17thday of Murch, 2008,

s/Stephen P, Lindsay

N.C. Bat Number 13017

Counse! for hMr, Bobby Lee Medford
Lindsay Law Firm

90 Bugle Crest Way

Fairvicw, NC 28730

B28-273088%

Fax: B28-628.9855

E-Mail: persugsionisticmsn.com




