fgr et

answers to questions, and any other information that the Secretary deems necessary.
Witnesses shall be paid the same fees and mileage that are paid to witnesses in
proceedings in the General Court of Justice. In the event that a person fails to comply
with a subpoena issued under this subsection, the Secretary may seek enforcement of the
subpoena in the superior court in any county where the inactive hazardous substance or
waste disposal site is located, in the county where the person resides, or in the county
where the person has his or her principal place of business.

(i) A person who owns or has control over an inactive hazardous substance or
waste disposal site shall grant the Secretary access to the site at reasonable times. If a -
person fails to grant the Secretary access to the site, the Secretary may obtain an
administrative search and inspection warrant as provided by G.S. 15-27.2. (1987, c. 574,
s.2; 1989, c. 286, s. 3; 1997-53,5.1.) | o ' '

§ 130A-310.2. Inactive Hazardous Waste Sites Priority_List. |

* No later than six months after July 1, 1987, the Commission shall develop a system
for the prioritization of inactive hazardous substance or waste disposal sites based on the
extent to which such sites endanger the public health and the environment. The Secretary
shall apply the prioritization system to the inventory of sites to create and maintain an
Inactive Hazardous Waste Site Priority List, which shall rank all inactive hazardous
substance or waste disposal sites in decreasing order of danger. This list shall identify the
location of each site and the type and amount of hazardous substances or waste known or
believed to be located on the site. The first such list shall be published within two years
after July 1, 1987, with subsequent lists to be published at intervals of not more than two
years thereafter. The Secretary shall notify owners, operators, and responsible parties of
sites listed on the Inactive Hazardous Waste Sites Priority List of their ranking on the list.
The Inactive Hazardous Sites Priority List shall be used by the Department in
determining budget requests and in allocating any State appropriation which may be
made for remedial action, but shall not be used so as to impede any other action by the
Department, or any remedial or other action for which funds are available. (1987, ¢. 574,
s.2)) : : ' '

'§ 130A-310.3. Remedial action programs for inactive hazardous substance or waste

disposal sites. } : :
(a)  The Secretary may issue a written declaration, based upon findings of fact, that
an inactive hazardous substance or waste disposal site endangers the public health or the
environment. After issuing such a declaration, and at any time. during which the
declaration is in effect, the Secretary shall be responsible for: _
(1)  Monitoring the inactive hazardous substance or waste disposal site;
(2) = Developing a plan for public notice and for community and local
government participation in any inactive hazardous substance or waste

disposal site remedial action program to be undertaken;
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(3) Approving an inactive hazardous substance or waste disposal site
remedial action program for the site; -
' (4) Coordinating the inactive hazardous substance or waste disposal site
remedial action program for the site; and ' _
(5) Ensuring that the hazardous substance or waste disposal site remedial
action program is completed. : | '

(b) Where possible, the Secretary shall work cooperatively with any owner,
operator, responsible party, or any appropriate agency of the State or federal government
to develop and implement the inactive hazardous -substance or waste disposal site
remedial action program. The Secretary shall not take action under this section to the
extent that the Environmental Management Commission, the Commissioner  of
Agriculture, or the Pesticide Board has assumed jurisdiction pursuant to Articles 21 or
71A of Chapter 143 of the General Statutes. :

()  Whenever the Secretary has issued such a declaration, and at any time during
which the declaration is in effect, the Secretary may, in addition to any other powers he
may have, order any responsible party: ' '

(1) To develop an inactive hazardous substance or waste disposal site
remedial action program for the site subject to approval by the
Department, and _ :
(2)  To implement the program within reasonable time limits specified in the
_ order. . '
Written notice of such an order shall be provided to all persons subject to the order
personally or by certified mail. If given by certified mail, notice shall be deemed to have .
been given on the date appearing in the return of the receipt. If giving of notice cannot be
accomplished either personally or by certified mail, notice shall be given as provided in
G.S. 1A-1, Rule 4(j). |

(d) In any inactive hazardous substance or waste disposal site remedial action
program implemented hereunder, the Secretary shall ascertain the most nearly applicable
cleanup standard .as would be applied under CERCLA/SARA, and may seek federal
approval of any such program to insure concuirent compliance with federal standards.
State standards may exceed and be more comprehensive than such federal standards. The
Secretary shall assure conmcurrent compliance with applicable standards set by the
Environmental Management Commission. o

(e)  For any removal or remedial action conducted entirely on-site under this Part,
to the extent that a permit would not be required under 42 U.S.C. § 9621(e) for a removal
or remedial action conducted entirely on-site under CERCLA/SARA, the Secretary may
grant a waiver from any State law or rule that requires that an environmental permit be
obtained from the Department. The Secretary shall not waive any requirement that a
permit be obiained unless either the removal or remedial action is being conducted
pursuant to G.S. 130A-310.3(c), 130A-310.5, or 130A-310.6, or the owner, operator, or
other responsible party has entered into an agreement with the Secretary to implement a -
vohintary remedial action plan under G.S. 130A-310.9(b). The Secretary shall invite
public participation in the development of the remedial action plan in the manner set out -
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in G.S. 130A-310.4 prior to granting a permit waiver, except for a removal or remedial
action conducted pursuant to G.S. 130A-310.5. _ _

() In order to reduce or eliminate the danger to public health or the environment
posed by an inactive hazardous substance or waste disposal site, an owner, operator, or
other responsible party may impose restrictions on the current or future use of the real
property comprising any part of the site if the restrictions meet the requirements of this
subsection. The restrictions must be agreed to by the owner of the real property, included
in a remedial action plan for the site that has been approved by the Secretary, and
implemented as a part of the remedial action program for the site. The Secretary may
approve restrictions included in a remedial action plan in accordance with standards
determined as provided in subsection (d) of this section or pursuant to rules adopted
under Chapter 150B of the General Statutes. Restrictions may apply to activities on, over,
or under the land, including, but not limited to, use of groundwater, building, filling,
grading, excavating, and mining. Any approved restriction shall be enforced by any
owner, operator, or other party responsible for the inactive hazardous substance or waste
disposal site. Any land-use restriction may also be enforced by the Department through
the remedies provided in Part 2 of Article 1 of this Chapter or by means of a civil action.
The Department may enforce any land-use restriction without first having exhausted any
available administrative remedies. A land-use restriction may also be enforced by any
unit of local government having jurisdiction over any part of the site. A land-use
restriction shall not be declared unenforceable due to lack of privity of estate or contract,
due to lack of benefit to particular land, or due to lack of any property interest in
particular land. Any person who owns or leases a property subject to a land-use
restriction under this Part shall abide by the land-use yestriction. (1987, c. 574, s. 2; 1989,
c. 727, 5. 145; 1991, c. 281, ss. 1, 2; 1997-394, s. 1; 2002-154, 5. 2.)

§ 130A-310.4. Public participation in the development of the remedial action plan.
(@) Within 10 days after the Secretary issues a declaration pursuant to G.S.
130A-310.3, he shall notify in writing the local board of health and the local health
director having jurisdiction in the county or counties in which an inactive hazardous
substance or waste disposal site is located that the site may endanger the public health or
* environment and that a remedial action plan is being developed. The Secretary shall
involve the local health director in the development of the remedial action plan.
(b)  Before approving any remedial action plan, the Secretary shall make copies of
the proposed plan available for inspection as follows: '
(1) A copy of the plan shall be provided to the local health director.
(2) A copy of the proposed plan shall be filed with the register of deeds in
the county or counties in which the site is located.
(3) A copy of the plan shall be provided to each public library located in the
" county or counties in which the site is located. - |
(4)  The Secretary may place copies of the plan in other locations so as to -
assure the availability thereof to the public. '

NG General Statutes - Chapter 130A | o s



In addition, copies of the plan shall be available for inspection and copying at cost by the
public during regular business hours in the offices of the agency within the Department
with responsibility for the administration of the remedial action program. .

(c)  Before approving any remedial action plan, the Secretary shall give notice of
the proposed plan as follows: ' . _

(1) A notice and summary of the proposed plan shall be published weekly
for a period of three consecutive weeks in a newspaper having general
circulation in the county or counties where the site is located.

(2)  Notice that a proposed remedial action plan has been developed shall be

- given by first class mail to persons who have requested such notice.
Such notice shall state the locations where a copy of the remedial action
plan is available for inspection. The Department shall maintain a
mailing list of persons who request notice pursuant to this section.

(d)  The Secretary may conduct a public meeting to explain the proposed plan and
alternatives to the public. o : .

(e) At least 45 days from the latest date on which notice is provided pursuant to
subsection (c)(1) of this section shall be allowed for the receipt of written comment on
the proposed remedial action plan prior to its approval. If a public hearing is held
pursuant to subsection (f) of this section, at Jeast 20 days will be allowed for receipt of
written comment following the hearing prior to the approval of the remedial action plan.

()  If the Secretary determines that significant public interest exists, he shall
conduct a public hearing on the proposed plan and alternatives. The Department shall
give notice of the hearing at least 30 days prior to the date thereof by: :

(1)  Publication as provided in subdivision (c)(1) of this section, with first
publication to occur not less than 30 days prior to the scheduled date of
the hearing; and _ ' '

~ (2)  First class mail to persons who have requested notice as provided in
subdivision (c)(2) of this section. _

(g) The Commission on Health Services shall adopt rules prescribing the form and
content of the notices required by this section. The proposed remedial action plan shall
include a summary of all alternatives considered in the development of the plan. A record
shall be maintained of all comment received by the Department regarding the remedial
action plan. (1987, c. 574, s. 2; 1997-28, s. 2.) ' '

§ 130A-310.5. Authority of the Secretary with respect to sites which pese an
" imminent hazard.

(a) Animminent hazard exists whenever the Secretary determines, that there exists
a condition caused by an inactive hazardous substance or waste disposal site, including a
release or a substantial threat of a release into the environment of a hazardous substance
from the site, which is causing serious harm to the public health or environment, or which
is likely to cause such harm before a remedial action plan can be developed. Whenever
the Secretary determines that an imminent hazard exists he may, in addition to any other
powers he may have, without notice or hearing, order any known responsible party to
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take immediately any action necessary to eliminate or correct the condition, or the
Secretary, in his discretion, may take such action without issuing an order. Written
notice of any order isstied pursuant to this section shall be provided to all persons subject
to the order as set out in G.S. 130A-310.3(c). Unless the time required to do so would
increase the harm to the public health or the environment, the Secretary shall solicit the
cooperation of responsible parties prior to the entry of any such order. . The provisions of
subdivisions (1) to (3) of G.S. 130A-310.6(a) shall apply to any action taken by the
‘Secretary pursuant to this section, and any such action shall be considered part of a
remedial action program, the cost of which may be recovered from any responsible party.

(b)  If a person violates the requirements or schedules in an order issued pursuant
to this section, the Secretary may institute an action for injunctive relief, irrespective of
all other remedies at law, in the superior court of the county where the violation occurred
or where a defendant resides. -

()  The cost of any action by the Secretary pursuant to this section may be paid
from the Inactive Hazardous Sites Cleanup Fund, or the Emergency Response Fund
established pursuant to G.S. 130A-306, subject to a later action for reimbursement
pursuant to G.S. 130A-310.7. (1987, c. 574, s. 2; 1989, c. 286, s. 4; 1989 (Reg. Sess.,
1990), c. 1004, s. 9, c. 1024, s. 30(a); 1991, c. 342,s.8.)

§ 130A-310.6. Staie action upon default of responsible parties or when no
responsible party can be located. ,

() Whenever a person ordered to develop and implement an inactive hazardous
substance or waste disposal site remedial action program is unable or fails to do so within
the time specified in the order, the Secretary may develop and implement or cause to be
developed and implemented such a program. The cost of developing and implementing a
remedial action program pursuant to this section may be paid from the Inactive
Hazardous Sites Cleanup Fund, subject to a later action for reimbursement pursuant to
G.S. 130A-310.7. : ' o

(1) The Department is authorized and empowered to use any staff,
equipment or materials under its control or provided by other
_cooperating federal, State or Jocal agencies and to contract with any
agent or contractor it deems appropriate to develop and implement the
remedial action program. State agencies shall provide to the maximum
extent feasible such staff, equipment, and materials as may be available
for developing and implementing a remedial action program. '
(2)  Upon completion of any inactive hazardous substance or waste disposal
remedial action program, any State or local agency that has provided
personnel, equipment, or material shall” deliver to the Department a
‘record of expenses incurred by the agency. The amount of the incurred
expenses shall be disbursed by the Secretary to each such agency. The
Secretary shall keep a record of all expenses incurred for the services of
State personnel and for the use of the State's equipment and material.
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(3) As soon as feasible or after completion of any inactive hazardous
substance or waste disposal site remedial action program, the Secretary
shall prepare a statement of all expenses and costs of the program
expended by the State and issue an order demanding payment from
responsible parties. Written notice of such an order shall be provided to
all persons subject to the order personally or by certified mail. If given
by certified mail, notice shall be deemed to have been given on the date
appearing on the return of the receipt. If giving of notice cannot be
accomplished either personally or by certified mail, notice shall then be
given as provided in G.S. 1A-1, Rule 4(j).

(b)  If the Secretary, after declaring that an inactive hazardous substance or waste
disposal site may endanger the public health or the environment, is unable, after making a
reasonable attempt, to locate any responsible party, the Department may develop and
implement a remedial action program for the site as provided in subsection (a)(1) and (2)
of this section. If responsible parties are subsequently located, the Secretary may issue an
order demanding payment from such persons in the manner set forth in subdivision (a)(3)
" of this section for the necessary expenses incurred by the Department for developing and
implementing the remedial action program. If the persons subject to such an order refuse
to pay the sum expended, or fail to pay such sum within the time specified in the order,
the Secretary shall bring an action in the manner set forth in G.S. 130A-310.7. (1987, c.
574, s. Z; 1989, c. 286, 5. 5.) _

§ 130A-310.7. Action for reimbursement; lability of responsible parties;

notification of completed remedial action. - _

(@) Notwithstanding any other provision or rule of law, and subject only to the

defenses set forth in this subsection, any person who:

(1) Discharges or deposits; or

(2)  Contracts or arranges for any discharge or deposit; or

(3)  Accepts for discharge or deposit; or

(4)  Transports or arranges for transport for the purpose of discharge or

deposit o '

any hazardous substance, the result of which discharge or deposit is the existence of an
inactive hazardous substance or waste disposal site, shall be considered a responsible
party. Neither an innocent landowner who is a bona fide purchaser of the inactive
hazardous substance or waste disposal site without knowledge or without a reasonable
basis for knowing that hazardous substance or waste disposal had occurred nor a person
whose interest or ownership in the inactive hazardous substance or waste disposal site is
based on or derived from a security interest in the property shall be considered a
responsible party. A responsible party shall be directly liable to the State for any or all of
the reasonably necessary expenses of developing and implementing a remedial action |
program for such' site. The Secretary shall bring an action for reimbursement of the
Inactive Hazardous Sites Cleanup Fund in the name of the State in the superior court of
the county in which the site is located to recover such sum and the cost of bringing the
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action. The State must show that a danger to the public health or the environment existed
and that the State complied with the provisions of this Part. :

(b)  There shall be no liability under this section for a person who can establish by
a preponderance of the evidence that the danger to the public health or the environment
caused by the site was caused solely by: ' ' '

(1)  Anact of God; or
(2)  Anact of war; or _
(3) An intentional act or omission of a third party (but this defense shall not
~ be available if the act or omission is that of an employee or agent of the
defendant, or if the act or omission occurs. in connection with a
contractual relationship with the defendant); or
(4)  Any combination of the above causes. = _

(&)  The definitions set out in G.S. 130A-310.31(b) apply to this subsection. Any
person may submit a written request (0 the Department for a determination that a site that
is subject to this Part has been remediated o unrestricted use standards as provided in
Part 5 of Article 9 of Chapter 130A of the General Statutes. A request for a determination
that a site has been remediated to unrestricted use standards shall be accompanied by the -
fee required by G.S. 130A-310.39(a)(2). If the Department determines that the site has
been remediated io unrestricted use standards, the Department shall issue a written
notification that no further remediation will be required at the site. The notification shall
state that no further remediation will be required at the site unless the Department later
determines, based on new information or information not previously provided to the
Department, that the site has not been remediated to unrestricted use standards or that the
Department was provided with false or incomplete information. Under any of those
circumstances, the Department may withdraw the notification and require responsible
parties to remediate the site to unrestricted use standards. (1987, c. 574, s. 2; 1989, c. 286,
5. 6; 1989 (Reg. Sess., 1990), c. 1004, 5. 10; c. 1024, s. 30(b); 1997-357, s. 5; 2001-384,
s. 11.) : : '

§ 130A-310.8. Recordation of inactive hazardous substance or waste disposal sites.

(@) After determination by the Department of the existence and location of an
inactive hazardous substance or waste disposal site, the owner of the real property on
which the site is located, within 180 days after official notice to the owner to do so, shall
submit to the Department a survey plat of areas designated by the Department that has
been prepared and certified by a professional land surveyor, and entitled "NOTICE OF
INACTIVE HAZARDOUS SUBSTANCE OR WASTE DISPOSAL SITE". Where an
inactive hazardous substance or waste disposal site is located on more than one parcel or
tract of land, a composite map or plat showing all parcels or tracts may be recorded. The
Notice shall include a legal description of the site that would be sufficient as a description
in an instrument of conveyance, shall meet the requirements of G.S. 47-30 for maps and
plats, and shall identify: | |
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(1)  The location and dimensions of the disposal areas and areas of potential
environmental concern with respect to permanently surveyed
benchmarks. _ _ :

(2)  The type, location, and quantity of hazardous substances known by the

- owner of the site to exist on the site. = : : _

(3)  Any restrictions approved by the Department on the current or future
use of the site, ' ' _

(b)  After the Department approves and certifies the Notice, the owner of the site-
shall file the certified copy of the Notice in the register of deeds' office in the county or
counties in which the land is located within 15 days of the date on which the owner
receives approval of the Notice from the Department.

(¢}  The register of deeds shall record the certified copy of the Notice and index it
in the grantor index under the names of the owners of the lands.

(d) In the event that the owner of the site fails to submit and file the Notice
required by this section within the time specified, the Secretary may prepare and file such
Notice. The costs thereof may be recovered by the Secretary from any responsible party.
In the event that an owner of a site who is not a responsible party submits and files the
Notice required by this section, he may recover the reasonable costs thereof from any
responsible party.

()  When an inactive hazardous substance or waste 'djsposal site is sold, leased,
conveyed, or transferred, the deed or other instrument of transfer shall contain in the
description section, in no-smaller type than that used in the body of the deed or
instrument, a statement that the property has been used as a hazardous substance or waste
disposal site and a reference by book and page to the recordation of the Notice.

() A Notice of Inactive Hazardous Substance or Waste Disposal Site filed
pursuant to this section may, at the request of the owner of the land, be cancelled by the
Secretary after the hazards have been eliminated. If requested in writing by the owner of
the land and if the Secretary concurs with the request, the Secretary shall send to the
register of deeds of each county where the Notice is recorded a statement that the hazards
have been eliminated and request that the Notice be cancelled of record. The Secretary's
. statement shall contain the names of the owners of the land as shown in the Notice and
reference the plat book and page where the Notice is recorded. The register of deeds shall
record the Secretary's statement in the deed books and index it on the grantor index in the
names of the owners of the land as shown in the Notice and on the grantee index in the
name "Secretary of Environment and Natural Resources”. The register of deeds shall
make a marginal entry on the Notice showing the date of cancellation and the book and
page where the Secretary's statement is recorded, and the register of deeds shall sign the
~ entry. If a marginal entry is impracticable because of the method used to record maps and
plats, the register of deeds shall not be required to make a marginal entry.

() Recordation under this section is not required for any inactive hazardous
substance or waste disposal site that is undergoing voluntary remedial action pursuant to
this Part unless the Secretary determines that either: | |
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(1) A concentration of a hazardous substance or hazardous waste that poses
" a danger to public health or the environment will remain following
implementation of the voluntary remedial action program. '

(2)  The voluntary remedial action program is not being implemented in a
manner satisfactory to the Secretary and in compliance with the
agreement between the Secretary and the owner, operator, or other

~ responsible party. o |

(h) The Secretary may waive recordation under this section with respect to any
residential real property that is contaminated solely because a hazardous substance or
hazardous waste migrated to the property from other property by means of groundwater
flow if disclosure of the contamination is required under Chapter 47E of the General
Statutes. An owner of residenial real property whose recordation requirement is waived
by the Secretary under this subsection and who fails to disclose contamination as required
by Chapter 47E of the General Statutes is subject to both the penalties and remedies
under this Chapter applicable to a person who fails to comply with the recordation
requirements of this section as though those requirements had not been waived and to the
remedies available under Chapter 47E of the General Statutes. (1987, c. 574, s. 2; 1989,
c. 727, s. 219(34); 1989 (Reg. Sess., 1990), c. 1004, s. 19(b); 1997-394, s. 2; 1997-443,
ss. 11A.119(a), 11A.119(b); 1997-528, 5. 1.}

§ 130A-310.9. Veluntary remedial actions; maximum financial responsibility;
agreements; implementation and oversight by private engineering and
consulting firms. _ _

(a)  No one owner, operator, or other responsible party who voluntarily participates
in the implementation of a remedial action program under G.S. 130A-310.3 or G.3~
' 130A-310.5 may be required to pay in excess of three million dollars ($3,000,000) for the
cost of implementing a remedial action program at a single inactive hazardous substance
or waste disposal site. The limitation of liability contained in this section applies only to
the cost of implementation of the program and does not apply to the cost of the
development of the remedial action plan.

(b)  The Secretary may enter into an agreement with an owner, operator, or. other
responsible party that provides for implementation of a voluntary remedial action
program in accordance with -a remedial action plan approved by the Department.
Investigations, evaluations, and voluntary remedial actions are subject to the provisions
of G.S. 130A-310.1(c), 130A-310.1(d), 130A-310.3(d), 130A-310.3(f), 130A-310.5,
130A-310.8, and any other requirement imposed by:the Department. A voluntary
remedial action and all documents that relate to the voluntary remedial action shall be
fully subject to inspection and audit by the Department. At least 30 days prior to entering
into any agreement providing for the implementation of a voluntary remedial action
program, the Secretary shall mail notice of the proposed agreement as provided in G.S.
130A-310.4(c)(2). Sites undergoing voluntary remedial actions shall be so identified as a
separate category in the inventory of sites maintained pursnant to G.S. 130A-310.1 but
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shaH not be included on the Inactive I—Iazardous Waste Sites Pnorlty List required by G.S.
130A-310.2. :

(c) The Department may approve a prlvate environmental consulting and
engineering firm to implement and oversee a voluntary remedial action by an owner,
operator, or other responsible party. An owner, operator, or other responsible party who
enters into an agreement with the Secretary to implement a voluntary remedial action
may hire a private environmental consulting or engineering firm approved by the
Department to implement and oversee the voluntary temedial action. A voluntary
remedial action that is implemented and overseen by a private environmental consulting
or engineering firm shall be implemented in accordance with all federal and State laws,
regulations, and rules that apply to remedial actions generally and is subject to rules
adopted pursuant to G.S. 130A-310.12(b). The Department may revoke its approval of
the oversight of a voluntary remedial action by a private environmental consulting or
engineering firm and assume direct oversight of the voluntary remedial action whenever
it appears to the Department that the voluntary remedial action is not being properly
implemented or is not being adequately overseen. The Department may require the
owner, operator, other responsible party, or private environmental consulting or
engineering firm to take any action necessary to bring the voluntary remedial action into
compliance with applicable requirements. (1987, c. 574, s. 2; 1989, c. 286, s..7; 1993
(Reg. Sess. 1994), c. 598, s. 1; 1995, c. 327, s. 2: 1997-394, s. 3.) _

§ 130A-310.10. Annual reporis.

(a) The Secretary shall report on inactive- hazardous sites to the Environmental
Review Commission on or before 1 October of each year The report shall include at
least:

' (1) The Inactive Hazardous Waste Sites Priority List;
(Z) A list of remedial action plans requiring State funding through the
Inactive Hazardous Sites Cleanup Fund;
(3) A comprehensive budget to implement these remedial action plans and
the adequacy of the Inactive Hazardous Sites Cleanup Fund to fund the
cost of said plans; .
(4) A prioritized list of sites that are ehglble for remedial action under
CERCLA/SARA together with recommended remedial action plans and
a comprehensive budget to implement such plans. The budget for
implementing a remedial action plan under CERCLA/SARA shall
include a statement as to any appropriation that may be necessary to pay
the State's share of such plan;
(5) A list of sites and remedial action plans undergomg Voluntary cleanup
with Departmental approval;
(6) A list of sites and remedial action plans that may require State funding,
- a comprehensive budget if implementation of these possible remedial
action plans is required, and the adequacy of the Inactive Hazardous
Sites Cleanup Fund to fund the possible costs of said plans;
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